
Sponsored by: Mayor Moeller and City Counci!

SILL NO. 4586 ORDINANCE NO. 2020- 4523

AN ORDINANCE AUTHORIZING THE MAYOR TO ENTER INTO A
SETTLEMENT AGREEMENT WITH JAMES KRISCAKE

WHEREAS, the City of Maryland Heights and James Krischke desire to enter into a
separation of employment settlement agreement, and

WHEREAS, said final agreement has been reviewed and approved by Mr. Krischke, Mr.
Krischke' s legal counsel and City Attorneys.

NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
MARYLAND HEIGHTS, MISSOURI, AS FOLLOWS:

Section 1. The Mayor of the City of Maryland Heights, on behalf of the City, is
authorized to enter into an employment separation settlement agreement with
James Krischke, attached hereto and marked Exhibit " A".

Section 2.  This Ordinance shall be in full force and effect from and after its
passage and approval.

PASSED BY THE CITY COLTNCIL THIS 18th DAY OF JLJNE 2020.

r n t

MAYOR/ PRESIDING OFFICER

APPROVED BY THE MAYOR THIS f,  DAY OF JUNE 2020.

MAYOR

ATTEST:       
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City of Maryland Heights
Ordinance 2020- 4523
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SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS

THIS SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS ( hereinafter, the " Agreement") is made and

entered into as of this  day of June, 2020 by and between the City of Maryland Heights,  Missouri

hereinafter, the " City") and James Krischke and Wanda Krischke ( hereinafter, " Krischke Parties"). City and
Krischke Parties are sometimes referred to as the " Parties" in this Agreement. The following recitals form an
integral part of this Agreement.

RECITALS:

A.  James Krischke was employed by the City as City Administrator beginning on January 19, 2016.

His employment with the City, in the capacity as City Administrator, shall be terminated by the
City effective June 5, 2020 ( the City Administrator Termination Date), subject to the terms and

conditions as set forth in this agreement. Wanda Krischke is the wife of James Krischke.

B.  Without any admission to fault, wrongdoing or liability by any of the Maryland Heights Parties

defined below) or by Krischke Parties, the Parties desire to forever resolve and compromise all

possible causes of action, claims and demands, damages, costs, loss of services, expenses, and

compensation on account of or in any way growing out of claims that a) Krischke Parties may have
against the Maryland Heights Parties,  and b) the Maryland Height Parties may have against
Krischke Parties based upon James Krischke' s employment with the City, . all upon and subject to
the terms and conditions set forth below.

NOW, THEREFORE, in consideration of the forgoing recitals, the agreements; promises and covenants, herein

and other goods and valuable consideration, the receipt and sufficiency of which are hereby. acknowledged,

the Parties to this Agreement hereby agree as follows:

1.   Upon execution of this Agreement, the City shall pay a lump sum amount to Krischke Parties in the
amount of$ 5, 000. 00, in exchange for their release of claims against the Maryland Heights Parties

as described in Sections 6- 9.

2.   Upon receipt of the Agreement, fully executed by Krischke Parties and the City, City shall appoint
James Krischke to the position of special consultant (" Special Consultant"). City acknowledges that

the position, and role, of a Special Consultant satisfies all employment requirements as per City
policy for full- time employment.   As a Special Consultant,  James Krischke shall discuss City

business only with the Mayor, City Administrator or Interim City Administrator and only if such

discussion is initiated by the Mayor, City Administrator or Interim City Administrator. Krischke Parties

shall be prohibited from discussing City business with City employees,  elected officials,  and

appointed officials unless directed to by the Mayor, City Administrator or Interim City Administrator.

The Special Consultant Term shall commence on June 5, 2020 and shall terminate on January 17,
2021  ( the Special Consultant Termination Date).  During the Special Consultant Term,  James

Krischke shall be paid a salary equal to that received by James Krischke prior to June 5, 2020 and

paid according to the present bi- weekly payroll schedule for all City employees. In addition, Krischke

Parties shall receive only those benefits that individual James Krischke has, excluding vacation and
sick leave accrued after June 5, 2020. In addition, City shall make all required contributions and

payments to the LAGERS retirement System on behalf of Krischke Parties to the end of the Special

Consultant Termination Date. Salary shall be subject to deductions for applicable federal, state,
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FICA, and Medicare taxes as per IRS requirements as well as deductions for applicable employee

elective benefits.  Krischke Parties acknowledge,  represent,  and warrant that although James

Krischke shall be paid at regular City pay cycles, such payments shall not give rise to any claim of

James Krischke' s employment continuing beyond the Special Consultant Termination Date, and

Krischke Parties shall make no such claim.  On June 26, 2020, or within three ( 3) days thereafter,

City shall pay James Krischke accrued vacation, personal days, and accrued sick leave in lump sum
compensation through June 5, 2020.

3.   Health and Other Benefits: A COBRA Election Notice shall be provided to Krischke Parties on

or before January 17, 2021, notifying them of the right to elect COBRA continuation coverage.

In the event Krischke Parties elect COBRA continuation coverage for the period beginning

January 18, 2021, the City shall pay monthly COBRA insurance premiums for such health

insurance,  dental insurance,  and vision insurance of James Krischke and one- half of the

monthly premium for Wanda Krischke,  until March 22,  2022,  the
65th

birthday of James
Krischke.  Krischke Parties shall be responsible for the other one- half of the monthly premium for

Wanda Krischke and any applicable elective employee benefits. In the event James Krischke is

otherwise employed, these payments mentioned herein Paragraph 3 shall discontinue immediately
upon his employment.

4.   For purposes of this Agreement, the term " Maryland Heights Parties" means.-

A)

eans:(

A) The City of Maryland Heights, Missouri, Michael Moeller, Susan Taylor, Gavin Park, Kim Baker,

Ed Dirck, Jr., Charles Caverly, Nancy Medvick, Steve Borgmann and Norm Rhea.

B) Past and present officers; elected and appointed officials and council members, attorneys,

agents, administrators of the City, including those named in ( A) above; and

C) The heirs,  insurers,  reinsurers,  personal representatives,  successors and assigns of each

person or entity described in ( A) or( B) above.

5.   Krischke Parties understand and agree that their rights to receive the herein described pay and
settlement are conditioned upon their agreement to and compliance with the terms and conditions of

this Agreement.

6.  By executing this Agreement, Krischke Parties acknowledge James Krischke' s termination as

City Administrator of the City, effective on the City Administrator Termination Date.  The Parties

agree that said termination shall be deemed to have been effected by the decision of the Parties. In
consideration of the payments herein and the limited employment term of James Krischke as

Special Consultant to the City, James Krischke waives any right to reinstatement to employment
with the City of Maryland Heights. James Krischke will not apply for or seek employment with the
City of Maryland Heights within the next ten years and agrees that if he ever does so, the City of
Maryland Heights may refuse or decline to employ him without liability. Krischke Parties shall

not discuss this Agreement with the media. Krischke Parties may appear at any open City Council
meeting but may not discuss this Agreement or any City matter that occurred during James
Krischke' s tenure as an employee with the City, unless requested to do so by the City. Krischke
Parties shall not discuss any City matter that occurred during James Krischke' s tenure as an

employee with the City with the media either directly or indirectly for a period of two years.
Krischke Parties agrees that breach of this paragraph is a material breach of this Agreement and
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shall subject Krischke Parties to liquidated damages, and not as a penalty of $ 10, 000. 00 to the

City.

Notwithstanding, James Krischke shall have the right to discuss his employment with the City

if required by any State of Missouri court, or any governmental investigative agency of the

State of Missouri, or by the Federal Government.

The City agrees that in the event it receives an inquiry from a third party regarding James

Krischke' s employment with the City,  that the City will provide only the title of James

Krischke' s positions held with the City, his start date, and the date of separation.

7.   Krischke Parties release, relinquish and give up ( and agree not to directly or indirectly file,

participate in, or pursue) any and all claims, suits, actions and causes of action which they now

may have or hold against any of the Maryland Heights Parties in any way arising out of or

relating to:

A) James Krischke' s employment with the City of Maryland Heights or the final termination as
Special Consultant thereof:

B) any custom, practice, policy, decision, or conduct of any of the Maryland Heights Parties prior to
this date;

C) any matters related to any benefits oremployee benefits or pension plans occurring prior

to this date.

D) Any facts, matters, or claims alleged or which could be alleged in any suits, action and

causes of action, related to his employment with the City or the termination thereof;

E) Any conduct by any of the Maryland Heights Parties occurring during the course of his

employment with the City, or the negotiations and execution of this Agreement.

8.  This is a general and comprehensive release which includes, without limitations, a release of any

right Krischke Parties, their successors, heirs or assigns may have to sue, file a lawsuit, institute

legal proceedings, make a claim or demand against any of the Maryland Heights Parties with
respect to matters described above pursuant to:

A) Title VII of the Civil Rights Acts of 1964, as amended;

B) The Civil Rights Act of 1866, 42 U. S. C. Section 1981

C) 42 U. S. C. Section 1983;

D) 42 U. S. C. Section 1985;

E) The Age Discrimination in Employment Act( ADEA) 29, U. S. C. Section 621 et. seq;

F) The Missouri Human Rights Act, Section 213. 010 et seq.;

G) The ordinances of the City of Maryland Heights, Missouri or the City of Maryland Heights

Charter, or any rule or regulation promulgated thereunder;

H) Executive Order 11246 or any other state, federal, or local law or regulation dealing with

employment discrimination or other form of discrimination or violation of any civil or
constitutional right;

1)  A breach or violation of any policy, rule, ordinances, Charter or agreement of any of the
Maryland Heights Parties;

J)  A violation of Missouri or Federal constitutional rights;

K) The Employee Retirement Income Security Act of 1974 ( ERISA);
L)  Any and all claims for damages of any kind including but not limited to damages for
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personal,  emotional,  or economic injury,  damage to reputation,  breach of contract;

wrongful discharge, or violation of implied or expressed contract rights under any state,
federal, or local law, decision, or regulation;

M) Any and all claims for lost pay, reinstatement, liquidation damages, or any other form of
equitable relief;

N) Any and all claims for overtime pay, attorneys' fees or costs;
0) Any and all claims for personal injury, slander, libel, assault, battery, defamation, fraud,

misrepresentation,  intentional tort,  economic loss,  intentional negligent infliction of

emotional distress, costs, damages, punitive damages, breach of contract or breach of an

implied contract; and

P) Any and all claims for wrongful discharge, refusal to hire, suits under Section 287. 780
RSMo., interference with contract or contractual relations, retaliation, fraud; or breach of

any Missouri law or regulations. Krischke Parties further agree not to request a " service
letter" pursuant to Section 290. 140 RSMo.

9.  Specific provisions related to the Age Discrimination in Employment Act ( ADEA), 29 U. S. C. Section

621 et. Seq., Krischke Parties specifically acknowledge that One Hundred Dollars ($ 100) of the

severance payment described in Section 1 above is good and valuable consideration of the waiver,

release or settlement of any and all claims pursuant to any rights of Krischke Parties or duty or
obligation of the Maryland Heights Parties pursuant to the Age Discrimination in Employment Act

ADEA), 29, U. S. C. Section 21, et seq. Krischke Parties acknowledge that they received a version of

this Agreement, in substantial conformity with this Agreement on June 5, 2020. Krischke Parties

accordingly shall have twenty-one ( 21) days from June 5, 2020, up to and including June 26, 2020
within which to decide whether to execute this Agreement. Krischke Parties shall further have seven

days after execution to change their mind and rescind this Agreement. Communication of rescission

shall be in writing addressed to City Attorney Howard Paperner at 9322 Manchester Road, St. Louis,

MO 63119, with. a copy to JoAnn M. Cova, City Clerk. At 11911 Dorsett Road, Maryland Heights,

MO 63043 both to be delivered by certified mail.

If Krischke Parties should violate any term or condition of this Agreement and sue any of the

Maryland Heights Parties, or participate or pursue any claim or suit against any of the Maryland

Heights Parties, on any claim,  cause or causes of action which have been released by this
Agreement,  Krischke Parties shall pay all costs, expenses, and attorney' s fees incurred by the
Maryland Heights Parties and indemnify and hold them harmless from any such claim or suit and

damages incurred in connection with such claim or suit. This is in addition to, and not in lieu of, any
other rights or remedies that the Maryland Heights Parties may have with regard to such breach or
violation.

10. The Maryland Heights Parties represents that it knows of no conduct at this time of Krischke Parties,

during the course of James Krischke' s employment with the City, which may constitute a crime, self-

dealing,  dishonesty,  breach of fiduciary duty,  violation of any constitutional right,  or an

intentional or grossly negligent violation of any regulation, charter provision, City policy or
agreement, nor entered into any agreement or instituted any policy or practice which has not
been disclosed to Krischke Parties.  Krischke Parties represent that to the best of their

knowledge, they have not engaged, during the course of James Krischke' s employment with the

City, which may constitute a crime, self-dealing, dishonesty, breach of fiduciary duty, violation of

any constitutional right, or an intentional or grossly negligent violation of any regulation, charter
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provision, City policy or agreement, nor entered into any agreement or instituted any policy or

practice which has not been disclosed to City. Based upon these representations of Krischke

Parties and the Maryland Heights Parties, the City hereby releases and forever discharges

Krischke Parties, and agrees to indemnify them and hold them harmless, to the full extent

permitted by law, from and against any and all claims, suits, actions and causes of action in any

way arising out of, resulting from or existing by reason of his employment with the City. This,

however, does not constitute a release of any claim for a breach of this Agreement.  The Parties
acknowledge that Krischke Parties have released the Maryland Heights Parties as per the

specific provisions of Paragraphs 6 through 9.

11. Krischke Parties represent that they know of no conduct at this time of the Maryland Heights

Parties, during the course of James Krischke' s employment with the City, which may constitute

a crime, self-dealing, dishonesty, breach of fiduciary duty, violation of any constitutional right, or

an intentional or grossly negligent violation of any regulation, charter provision, City policy or

agreement, nor entered into any agreement or instituted any policy or practice which has not

been disclosed to the City.

12. Krischke Parties represent and warrant that they are the sole owner of all claims they have released

in this Agreement, and that they have not assigned or transferred any such claim( or any interest in

any such claim) to any other person, and Krischke Parties will indemnify, defend and hold the

Maryland Heights Parties harmless from any damages, costs or expenses which they may incur if

these representations and warranties are incorrect in any respect.

13. This Agreement represents a compromise and settlement of any and all current or possible future

claims or causes of action. The foregoing agreements are made without any admission as to fault,

liability, wrongdoing, or the validity of any other party' s position by Krischke Parties or the Maryland

Heights Parties, all of whom expressly deny any and all fault, liability and wrongdoing.

14. Krischke Parties acknowledge that they have carefully read this Agreement and understand all its

terms, that they have signed it voluntarily with full knowledge of its significance after having a
reasonable and adequate period of time to consider this Agreement and consult with their attorneys

and advisors concerning it. Krischke Parties represent that no payments or considerations have

been promised to them for executing and delivering this Agreement other than those described in
this Agreement, and such agreements are adequate and sufficient consideration for the claims

released and their other agreements outlined in this Agreement.

This Agreement contains the entire agreement between the Parties concerning the subject
matter and supersedes all prior oral and written communications between the Parties

concerning such subject matter.  It may not be assigned or transferred in whole or in part by
Krischke Parties.  Each party shall bear his or its own costs and attorney fees in connection with

this Agreement or its negotiation, the claims released, and any matters occurring prior to the date of
this Agreement.   Neither this Agreement,  nor any of its terms,  may be waived,  added to,

changed, or altered except in writing signed by Krischke Parties and an officer or attorney of the
City. The Maryland Heights Parties are intended third party beneficiaries of this Agreement' s
terms.

15. In any action to enforce or recover for breach of this Agreement, the party who establishes by final
judgment either a breach of or a right to enforce this Agreement shall be entitled to recover the
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costs and reasonable attorney's fees so incurred to so enforce this Agreement and establish such
breach in addition to and not in lieu of any other rights and remedies to which such party may be
entitled.

16. This agreement shall be governed by and construed and interpreted according to the laws of the

State of Missouri. Venue for any lawsuit or cause of action for the breach, enforcement,

interpretation or other matter related to this Agreement shall be the Circuit Court of the County

of St. Louis, Missouri.

WHEREFORE, the Parties have executed this Agreement as of the day and year first above written.

Ja rischke Date

d      - 0144    ^     IL4 old

Wanda Krischke D49 ,

Wit ne sed By:

r—

fitness Signat r

CITY OF MARYLAND HEIGHTS:

A.4r cif -  Z o , a

Michael Moeller, Mayor Date

ATTEST:

04utl C12
Cit C rk

STATE OF MISSOURI   )

SS

COUNTY OF ST. LOUIS )

ON THIS _ day of f              2020, before me personally appeared JAMES
KRISCHKE and WANDA KRISCHKE to me personally known, who being by me first duly sworn, did depose
and say that they are the persons who are named in and who executed the foregoing SETTLEMENT
AGREEMENT AND RELEASE OF ALL CLAIMS, AND THAT THEY EXECUTED THE SAID SETTLEMENT

AGREEMENT AND RELEASE OF ALL CLAIMS voluntarily and as their own free act and deed and for all of
the purposes stated herein.

6



IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my official seal the day,
and year first above written.

No ublic

ELIZABETH 1 ; AI RES

Notary Public— Notary Seal
State of Missouri, St. Louis County

Commission# 12435908

My Commission Expires lune 30, 2020
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